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INTRODUCTION
On June 5, 2023, the Statewide Virtual Charter School Board (the “Board”) approved St.

Isidore of Seville Virtual Catholic School (“St. Isidore™) to become a statewide virtual charter
school. After rejecting St. Isidore’s initial application and considering several public comments
directed at the issue of religious charters, the Board determined St. Isidore’s revised application
satisfied all requirements for virtual charter schools, except the Charter Schools Act’s (“Act”)
requirement that charter schools be “nonsectarian.” 70 O.S. § 3-136(A)(2). The Board ap-
proved St. Isidore because it concluded that enforcing the Act’s nonsectarian provision would
violate the U.S. Constitution’s Free Exercise Clause—a conclusion first provided by Okla-
homa’s former Attorney General, Am. Pet., Ex. A, Revised Appl., 2022 OK AG 7, PE410-26,
and later seconded by Oklahoma’s Governor, Ex. 1, Stitt Ltr. to Drummond (Feb. 27, 2023),
DE1-4'. In October 2023, the Board and St. Isidore executed a charter contract.

Plaintiffs now seek to overturn the Board’s actions. But Plaintiffs’ First Amended and
Supplemental Petition (“Amended Petition”) should be dismissed because Plaintiffs are the
wrong plaintiffs with the wrong claims at the wrong time. Specifically, Plaintiffs lack standing
because they have no connection to St. Isidore and are suing to correct what they view as
“purely public wrongs”—a kind of plaintiff the Oklahoma Supreme Court does “not recog-
nize.” Tulsa Indus. Auth. v. City of Tulsa, 2011 OK 57,9 26, 270 P.3d 113, 126. Plaintiffs also
allege harms that are entirely premature: They attack St. Isidore for discrimination in admis-
sions before any student has applied, for unlawful discrimination in employment before any
hiring has occurred, for failure to serve students with disabilities before any student has en-
rolled, and for indoctrination before any instruction has begun. And, in any event, the Board is
immune from Plaintiffs’ claims.

The Amended Petition also fails to state any cognizable claim. On top of lacking a private
right of action to enforce the Act and the Board’s rules, Plaintiffs make speculative allegations
that are inconsistent with the very documents they attach to their Amended Petition. And Plain-

tiffs’ final claim—which asserts the Board’s sponsorship of a religious school violates the

"“DE_” is used to refer to the exhibits to this Motion, which have been consecutively paginated.
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Oklahoma Constitution and the Act—misinterprets the Oklahoma Constitution and is squarely
defeated by the Free Exercise Clause. That Clause prohibits states from “exclud[ing] religious
observers from otherwise available public benefits.” Carson v. Makin, 596 U.S. 767, 778
(2022). Excluding St. Isidore from Oklahoma’s charter school system “solely because of [its]
religious character,” Espinoza v. Mont. Dep’t of Revenue, 140 S. Ct. 2246, 2249 (2020), would
violate the U.S. Constitution because it cannot be justified by a compelling government inter-
est. Contrary to Plaintiffs’ assertions, the Establishment Clause would not give the Board a
compelling interest to reject St. Isidore. As a privately owned and operated school whose reli-
gious mission is not “even influenced by any state regulation,” Rendell-Baker v. Kohn, 457
U.S. 830, 841 (1982), St. Isidore is not a state actor for Establishment Clause purposes. For
these reasons, the Court should dismiss the Amended Petition for lack of subject-matter juris-
diction under 12 O.S. § 2012(B)(1) and failure to state a claim under 12 O.S. § 2012(B)(6).

BACKGROUND
I. The Oklahoma Charter Schools Act and Statewide Virtual Charter Schools

The Act authorizes “private organization[s]” to operate charter schools by contracting
with a public sponsor. § 134(C). Its purposes include “[i]ncreas[ing] learning opportunities,”
encouraging “different and innovative teaching methods,” and “[p]rovid[ing] additional aca-
demic choices for parents and students.” § 131. Each charter school must have a governing
body “responsible for [its] policies and operational decisions.” § 136(A)(8). It “may offer a
curriculum which emphasizes a specific learning philosophy or style,” § 136(A)(3), and adopt
its own “personnel policies, personnel qualifications, and method of school governance,”
§ 136(B). Apart from what is provided by the Act, a charter school is “exempt from all statutes
and rules relating to schools, boards of education, and school districts.” § 136(A)(5).

In 2012, the legislature created the Board, giving it “sole authority to authorize and spon-

sor statewide virtual charter schools.” § 145.1(A).? Statewide virtual charter schools provide

2 Senate Bill No. 516, signed by Gov. Stitt on June 5, 2023, will abolish the Board and replace it with
the Statewide Charter School Board (‘“new Board”) effective July 1, 2024. The new Board will “assume
sponsorship of the virtual charter schools for the remainder of the term of the contracts.” S.B. 516, 59th
Leg., 1st Sess., § 1(I)(3) (Okla. 2023) (codified at 70 O.S. § 3-132.1(1)(3)).
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online education to students across the State. § 145.3(B). The Act authorizes the Board to
“[a]pprove quality charter applications that...promote a diversity of educational choices.”
§ 134(I). If an application is approved, the Board and applicant then negotiate and execute “a
contract for sponsorship.” OAC § 777:10-3-3(a)(8). The contract “incorporate[s] the provisions
of the [school’s] charter,” § 135(A), which should include “a description of the personnel pol-
icies, personnel qualifications, and method of school governance, and the specific role and
duties of [the Board],” § 136(B). The contract should also address the school’s “[a]dmission

29 ¢¢

policies and procedures,” “[m]anagement and administration,” and “[a] description of how the
charter school will comply with the charter requirements.” § 135(A).

An approved contract for a statewide virtual charter school is effective for an initial term
of five years and may then be renewed by the Board. § 137. Charter schools “may not charge
tuition or fees.” § 136(A)(10). The funding they receive is tied directly to student enrollment.
Am. Pet., Ex. P, Cont., PE605-06, § 7.7; § 145.3(D).

In the 2022-23 school year, Oklahoma had 32 charter schools educating over 50,000 stu-
dents.® This included 26 physical charters, and six virtual charters sponsored by the Board.
Furthering the goal to “[p]rovide additional academic choices for parents and students,”
§ 131(A), each of the virtual charters advances a different mission. But the Act categorically
excludes one group in its push for diversity: all charter schools must be “nonsectarian in [their]

programs, admission policies, employment practices, and all other operations” and cannot be

“affiliated with a nonpublic sectarian school or religious institution.” § 136(A)(2).
II. St. Isidore of Seville Catholic Virtual School

St. Isidore is a privately organized and operated non-profit corporation with two mem-
bers—the Archbishop of Oklahoma City and the Bishop of Tulsa. Am. Pet., Ex. A, Revised
Appl., PE292. Its privately appointed board of directors “manage and direct [its] business and
affairs.” Id. It has adopted bylaws setting forth its purpose to operate an Oklahoma virtual

charter school “as a Catholic School.” Id., PE288. St. Isidore’s application “envision[ed] a

> OPCSA, Oklahoma Charter Schools Enrollment 202223, (archived Sept. 22, 2023), https://web.ar-
chive.org/web/20230922173233/https://www.okcharters.org/our-schools.
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learning opportunity for students who want and desire a quality Catholic education, but for
reasons of accessibility ... or due to cost cannot currently make it a reality.” Id., PE72.

In June 2023, the Board (in a 3-to-2 vote) approved St. Isidore’s revised application.* The
Board determined that but for its religious character, St. Isidore was qualified. The Board con-
cluded that disqualifying St. Isidore because of its religious character would violate the federal
Free Exercise Clause, which all Board members took an oath to uphold. Ex. 2, Tr., DE10. As
then-Board member Brian Bobek explained, relying on St. Isidore’s religious nature “to justify
a denial of the application... would require [him] to ignore the U.S. Constitution and relevant
U.S. Supreme Court cases applying it.” Id., DE10—11. The Board based this conclusion on AG
Opinion 2022-7, which the former Attorney General issued in December 2022. That opinion
advised “[t]he State cannot enlist private organizations to ‘promote a diversity of educational
choices,” and then decide any and every kind of religion is the wrong kind of diversity. This is
not how the First Amendment works.” Am. Pet., Ex. A, Revised Appl., 2022 OK AG 7, PE425.
After taking office, the current Attorney General withdrew AG Opinion 2022-7. Am. Pet., Ex.
D, Drummond Ltr. to Wilkinson (Feb. 23, 2023), PE504. That withdrawal prompted the Gov-
ernor to issue a letter expressing his view that AG Opinion 2022-7 correctly interpreted the
U.S. Constitution. Ex. 1, DE1-4.

In October 2023, the Board and St. Isidore executed a charter contract (“Contract”), set-
ting forth the terms and conditions of the Board’s sponsorship. The Contract recognizes that
St. Isidore “is a privately operated religious non-profit organization” authorized to “provide a
comprehensive program of instruction for grades K through 12.” Am. Pet., Ex. P, Cont., PE598,
600, §§ 1.5, 4.1.1. The Contract provides that the school’s governing board is “responsible for
the policies and operational decisions of [St. Isidore],” id., PE602, § 6.1, including St. Isidore’s
“Code of Ethics” and “Conflict of Interest policy,” id., PE604, § 6.3. And St. Isidore’s Super-

intendent reports directly to this board. /d., § 6.4.2. The Contract further provides:

e On admissions, “no student shall be denied admission...on the basis of race, color,

* The Board rejected St. Isidore’s initial application, citing eight areas of deficiency. Ex. 3, Wilkinson
Ltr. to Schuler (Apr. 13, 2023), DE13—-14. On May 25, St. Isidore submitted a revised application. PE3.
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national origin, sex, sexual orientation, gender identity, gender expression, disability,
age, proficiency in the English language, religious preference or lack thereof, income,
aptitude, or academic ability.” /d., PE611, § 8.8.

e On student discipline, St. Isidore “shall comply with the student suspension require-
ments set forth in 70 O.S. § 24-101.3, and in accordance with [its] student conduct,
discipline, and due process policies and procedures.” Id., PE612, § 8.10.

e On employment, St. Isidore must “ensure that employment of [its] personnel is con-
ducted in accordance with all Applicable Law.” Id., § 8.11.

e On students with disabilities, St. Isidore “shall comply with all federal and state laws
relating to the education of children with disabilities in the same manner as an Okla-
homa Public School district....” Id., PE610, § 8.6.

The five-year contract begins on July 1, 2024. Id., PE600, § 3.3.
ITII. Course of Proceedings and the Attorney General’s Mandamus Action

On July 31, 2023, after the Board had voted to approve St. Isidore’s revised application,
but before the Board and St. Isidore executed the Contract, Plaintiffs filed the Original Petition,
seeking to enjoin the Board from entering into a charter contract with St. Isidore. On September
20, the Board, St. Isidore, and the State Defendants moved to dismiss the Original Petition on
several grounds, including lack of ripeness, standing, and a private right of action, governmen-
tal immunity, and failure to state a claim. On January 26, 2024, more than three months after
the Board and St. Isidore executed the Contract, Plaintiffs moved to file the Amended Petition
to add allegations relating to the Contract.

Days after the Contract was executed, Oklahoma’s Attorney General filed a mandamus
action in the Oklahoma Supreme Court, asking the Supreme Court to assume original jurisdic-
tion, cancel the Board’s Contract with St. Isidore, and declare that the Board’s sponsorship
violated the Charter Schools Act, the Oklahoma Constitution, and the Establishment Clause.
Drummond v. Okla. Statewide Virtual Charter Sch. Bd., Case No. MA-121694 (Okla.). Plain-

tiffs sought to intervene in that matter, but the Oklahoma Supreme Court denied Plaintiffs’

> The Contract defines “Applicable Law” to include “all federal and state statutes and rules and regula-
tions applicable to virtual charter schools” and various “Religious Protections,” including St. Isidore’s
“rights under the so-called ‘ministerial exception’ and other aspects of the ‘church autonomy’ doctrine;
Article I, Section 2, of the Constitution of the State of Oklahoma; the Oklahoma Religious Freedom
Act; the federal Religious Freedom Restoration Act; and the First Amendment to the Constitution of
the United States.” Id., PE598—99, § 2.1.



intervention. Order at 1.

The Supreme Court has scheduled argument in the Drummond action for April 2, 2024.
If the Supreme Court assumes original jurisdiction—as all parties have requested—it may re-
solve many issues raised in the Amended Petition, including whether the Free Exercise Clause
and Oklahoma’s Religious Freedom Act (“ORFA”), 51 O.S. § 251 et seq., compel equal treat-
ment of religious virtual charter school applicants, whether St. Isidore is a state actor for Es-
tablishment Clause purposes, and whether the Board’s sponsorship of St. Isidore violates the

Oklahoma Constitution.

ARGUMENT
I. The Amended Petition should be dismissed for lack of subject-matter jurisdiction.

A. Plaintiffs’ claims are not ripe.

Foremost among the Amended Petition’s defects is lack of ripeness. Plaintiffs’ claims are
not ripe because they “raise[] nothing but pure speculation,” Carlock v. Workers’ Comp.
Comm’n,2014 OK 29,9 3, 324 P.2d 408, 409 (Taylor, J., concurring), and “subsequent events”
will either obviate or “sharpen the controversy,” French Petrol. Corp. v. Okla. Corp. Comm
‘n, 1991 OK 1, 9 7, 805 P.2d 650, 653. Specifically, Plaintiffs claim unlawful discrimination
in admissions before any student has applied, unlawful discrimination in employment before
any hiring has occurred, a failure to serve students with disabilities before any student has
enrolled, and indoctrination before any instruction has begun. Illustrating the speculation in
these claims is Plaintiffs’ reference to the handbook of a different Catholic school whose poli-
cies they assume St. Isidore will adopt. See Am. Pet. § 152 & Ex. C (referencing Student-Parent
Handbook of Christ the King Catholic School). Only when St. Isidore begins operations could
Plaintiffs possibly bring claims based on non-hypothetical facts. Plaintiffs should wait for “sub-
sequent events” that will sharpen or could obviate this controversy.

Plaintiffs have also failed to allege they will suffer any harm from waiting until St. Isidore
begins operation to bring their claims. See French Petrol. Corp., 805 P.2d at 653 (one factor is
“hardship to the parties of withholding court consideration.”). Indeed, Plaintiffs do not even

claim a connection with St. Isidore. Plaintiffs will not be burdened by waiting until an alleged



discriminatory or other improper act occurs before suing over it. See id. (noting parties suffer
no hardship when court withholds decision “depending on uncertain future events”).

In short, Plaintiffs’ claims are not ripe, and this Court lacks subject-matter jurisdiction
over them. See Dutton v. City of Midwest, 2015 OK 51, 4 32, 353 P.3d 532, 547 n.69 (holding
justiciability requires controversy be “ripe for judicial determination”).

B. Plaintiffs lack standing.

Plaintiffs were not harmed by the Board’s approval of or contract with St. Isidore, and
they therefore lack standing to sue the Board. “The irreducible constitutional minimum of
standing” requires “an injury in fact”—which is a “concrete and particularized,” “actual or
imminent, not conjectural or hypothetical,” “invasion of a legally-protected interest,” “as con-
templated by statutory or constitutional provisions.” Toxic Waste Impact Grp., Inc. v. Leavitt,
1994 OK 148, 99 8-9, 890 P.2d 906, 910-11 (cleaned up). Plaintiffs have the burden to estab-
lish standing, Oklahoma Education Association v. State ex rel. Oklahoma Legislature, 2007
OK 30, 9 7, 158 P.3d 1058, 1062—63, and even under the State’s taxpayer-standing doctrine,
Plaintiffs have failed to meet that burden. ®

First, Plaintiffs’ “belie[f]” that funds may be reallocated from other public schools to St.
Isidore, Am. Pet. 49 914, 16—18, does not establish any fact sufficient to support standing. See
Toxic Waste Impact Grp., Inc., 890 P.2d at 910 (noting that an injury in fact cannot be “con-
jectural or hypothetical” in nature). In any event, Plaintiffs’ claim does not show an “increase
of the burden of taxation upon their property” that justifies “interfere[nce] directly in their own
names.” Kellogg v. Sch. Dist. No. 10 of Comanche Cnty., 1903 OK 81, 74 P. 110, 114-115.
The basis for taxpayer standing is that individual taxpayers may be liable to replenish the treas-
ury if it is unlawfully diminished and thus have an interest in challenging unconstitutional ap-
propriations. Vette v. Childers, 1924 OK 190, 228 P. 145, 146 (“Because of their equitable
ownership of the funds in the state treasury, and their liability to replenish the treasury for a

deficiency which would be caused by a misappropriation, taxpayers may maintain a bill in

% Because no individual has standing, the Association lacks standing as well. See Okla. Educ. Ass’n,
158 P.3d at 1063 (finding association’s standing is based on members of that association “possessing
standing to sue in their own right”).



equity to restrain the payment from the state treasury of moneys appropriated by the General
Assembly on the ground that such appropriations are unconstitutional.”) (quoting Fergus v.
Russel, 270 111. 304 (1915)). No such basis exists here. Reallocating funds does not affect an
individual taxpayer. Courts “d[o] not recognize a general class of [public avengers] who are
allowed to bring public actions for the vindication of public rights and the correction of purely
public wrongs of whatever nature.” Tulsa Indus. Auth. v. City of Tulsa, 2011 OK 57, 9 26, 270
P.3d 113, 126. Plaintiffs have failed to show a “special interest... distinct from that of the gen-
eral public,” Kellogg, 74 P. at 115, making them no different from the class of public avengers
whom Oklahoma courts do not recognize.

Second, McFarland v. Atkins, controls this case. 1979 OK 3, 594 P.2d 758. In McFarland,
the plaintiffs argued they had taxpayer standing to seek injunctive relief prohibiting the De-
partment of Health from distributing funds to Planned Parenthood under a contract. They
sought to “enforce the applicable laws and rules” and prohibit the Department of Health from
funding its contract until Planned Parenthood complied with state law. /d. at 762. But the Ok-
lahoma Supreme Court held taxpayer status does not grant standing to “compel [another] to
follow all applicable laws and regulations ... [or to] enforce the law,” even when the law relates
to a contract. /d. A plaintiff cannot “circumvent her lack of standing by alleging that unlawful
expenditures of State funds are involved.” /d. Specifically, individuals do not have taxpayer
standing to challenge an expenditure when the state agency has “express statutory authority to
contract with a non-governmental agency to provide certain services.” Okla. Pub. Emps. Ass’n
v. Okla. Dep’t of Cent. Servs., 2002 OK 71, 9 14, 55 P.3d 1072, 1079 (citing McFarland). The
“appropriation and expenditure of funds” to the contractor are “not unlawful nor unauthorized”
when a statute authorizes them—even if the contractor allegedly violates “specific laws and
regulations” governing the provision of services. McFarland, 594 P.2d at 762.

Here, the Board has statutory authority to enter contracts with entities like St. Isidore.
§ 145.1(A) (giving Board “sole authority to authorize and sponsor statewide virtual charter
schools™). Like the plaintiffs in McFarland, Plaintiffs lack standing to bring claims based on

alleged statutory or regulatory violations because the decision to sponsor St. Isidore was



authorized by statute and Plaintiffs merely disagree with the Board’s interpretation of its own
enforcement powers.

Lastly, Plaintiffs’ lack standing for the same reasons their claims are not ripe. For stand-
ing, an injury “must be direct, substantial and immediate, rather than contingent on some pos-
sible remote consequence or possibility of some unknown future eventuality.” Toxic Waste
Impact Grp., 890 P.2d at 911; see also Richardson v. State ex rel. Okla. Tax Comm’n, 2017
OK 85, 95, 406 P.3d 571, 573 (finding matter not justiciable “[b]ecause it is unclear at this
time whether [challenged acts] will increase [or decrease] revenue in Oklahoma.”). With school
operations having yet to begin and no allegations of a specific impact on the public fisc, Plain-
tiffs have not alleged a cognizable injury.

C. The Board is immune from suit on Plaintiffs’ claims.

The Board is exempt from liability on Plaintiffs’ claims under the immunity conferred
upon it by the Governmental Tort Claims Act (“GTCA”), 51 O.S. § 151 et seq., the Charter
Schools Act, 70 O.S. § 3-130 et seq., and the doctrine of sovereign immunity. Because the
Board is immune from suit, the Court lacks subject-matter jurisdiction over Plaintiffs’ claims.
See State ex rel. State Ins. Fund v. JOA, Inc., 2003 OK 82,9 7, 78 P.3d 534, 536 n.5.

Under the GTCA, the Board is “immune from liability for torts” except as therein pro-
vided. 51 O.S. § 152.1(A).” The GTCA broadly defines “torts” to include any “legal wrong,
independent of contract, involving violation of a duty imposed by general law, statute, the
Constitution of the State of Oklahoma, or otherwise, resulting in a loss to any person, associa-
tion or corporation as the proximate result of an act or omission of a political subdivision or
the state of an employee acting within the scope of employment.” Id. § 152(14); see Barrios v.
Haskell Cnty. Pub. Facilities Auth., 2018 OK 90, § 10, 432 P.3d 233, 238 (noting legislature
amended GTCA to extend immunity to “tort claims arising from alleged violations of consti-

tutional duties”). Consistent with that definition, Plaintiffs charge the Board with legal wrongs

" The GTCA extends immunity to “[t]he State, its political subdivisions, and all of their employees
acting within the scope of their employment,” 51 O.S. § 152.1(A), with “State” defined to include “any
office, department, agency, authority, commission, board ... or other instrumentality thereof,” id.
§ 152(13).



in violation of alleged duties under statute, regulation, and the Oklahoma Constitution resulting
in losses (use of “tax dollars,” Am. Pet. 4 19). Yet Plaintiffs do not seek any remedy available
under the GTCA. Indeed, the GTCA expressly confers immunity for any alleged “failure
to...enforce a law,” 51 O.S. § 155(4), which is the gravamen of Plaintiffs’ Amended Petition.
GTCA immunity thus applies here.

Likewise, the Charter Schools Act provides that sponsors such as the Board “shall be
immune from civil and criminal liability with respect to all activities related to a charter school
with which they contract.” § 134(L) (emphasis added). In short, the legislature has determined
that charter school sponsors such as the Board are immune from suit in connection with the
sponsorship of charter schools, and “the Legislature has the final say in defining the scope of
the State’s sovereign immunity from suit.” Barrios, 432 P.3d at 236-37.

Finally, under the doctrine of sovereign immunity, “the State cannot be sued without its
consent.” Freeman v. State ex rel. Dep 't of Hum. Servs., 2006 OK 71, 4 0, 145 P.3d 1078, 1078
(holding Department of Human Services immune from private enforcement action under Fair
Labor Standards Act). Here, no legislative enactment has authorized suit against the Board on
the claims that Plaintiffs seek to bring. Without an express waiver of sovereign immunity, the
Board is immune from Plaintiffs’ claims.

II. The Amended Petition should be dismissed for failure to state a claim.

Under § 2012(B)(6), a petition should be dismissed for lacking “any cognizable legal the-
ory to support the claim[s] or for insufficient facts under a cognizable legal theory.” May v.
Mid-Century Ins. Co., 2006 OK 100, 9§ 10, 151 P.3d 132, 136. Here, dismissal is proper under
§ 2012(B)(6) because, even assuming the Amended Petition’s allegations are true, Plaintiffs
advance no “cognizable legal theory.”

A. Plaintiffs have no private right of action on their non-constitutional claims.

All Plaintiffs’ claims allege the Board’s approval of and contract with St. Isidore violated
the Act, 70 O.S. §3-130 ef seq., and the Board’s rules, OAC § 777:1-1-1 et seq., Am. Pet.
99 265, 293, 305 & 322. But neither the Act nor the rules provide Plaintiffs with a private right

of action. “Without a cause of action, [Plaintiffs] cannot state a claim upon which relief can be
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granted.” Owens v. Zumwalt, 2022 OK 14,99, 503 P.2d 1211, 1215.
1. The Charter Schools Act does not create a private right of action.

When a regulatory statute is silent on whether it contains a private right of action, such a
right may be implied only if: “(1) the plaintiff is one of the class for whose especial benefit the
statute was enacted; (2) some indication of legislative intent, explicit or implicit, suggests that
the Legislature wanted to create a private remedy and not to deny one; and (3) implying a
remedy for the plaintiff would be consistent with the underlying purposes of the legislative
scheme.” Id. at 1215 (citing Holbert v. Echeverria, 1987 OK 99, 49 7-8, 744 P.2d 960, 963).
The Oklahoma Supreme Court adopted this three-pronged test from the U.S. Supreme Court’s
decision in Cort v. Ash, 422 U.S. 66 (1975). See Holbert, 744 P.2d at 963 (holding Consumer
Protection Act did not create private right of action).

In Owens, the Oklahoma Supreme Court applied the Holbert test to determine § 4-313 of
the Oklahoma Employment Security Act (OESA) did not provide a private right of action to
challenge Governor Stitt’s termination of COVID-related unemployment benefits. 503 P.3d at
1215-16. The Supreme Court observed “[n]othing in 40 O.S. § 4-313 indicates the Legislature
intended, either explicitly or implicitly, to create a private remedy to enforce the OESA.” Id.
at 1215. Similarly, in Shattuck Pharmacy Management, P.C. v. Prime Therapeutics, LLC, the
court dismissed claims under the Pharmacy Audit Integrity Act, 59 O.S. § 356 ef seq., and the
Patient’s Right to Pharmacy Choice Act, 36 O.S. § 6958 ef seq., on grounds that those statutes
created no private right of action. 2021 WL 2667518 at *6—7 (W.D. Okla. June 29, 2021). The
court concluded that “[w]ithout a private cause of action created by either act,” the plaintiffs’
claims for declaratory and injunction relief “are improper requests for fact-finding not tethered
to any underlying law.” Id. at *7; see also Engels v. Kirkes, 2013 WL 3367254, at *3 n.2 (E.D.
Okla. July 3, 2013) (finding “no private right of action may be implied” under § 635 of the
Oklahoma Highway Code); Elliot Plaza Pharm., LLC v. Aetna U.S. Healthcare, Inc., 2009 WL
702837 at *3 (N.D. Okla. Mar. 16, 2009) (finding Oklahoma Third-Party Prescription Act
“does not provide a private cause of action”).

Here, the Act fails to mention any private right of action, and each of the Holbert factors
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shows no private remedy can be implied. First, plaintiffs are not in “the class for whose especial
benefit the statute was enacted.” Owens, 503 P.3d at 1215. The statute was enacted primarily
to “[i]ncrease learning opportunities for students” and “[p]rovide additional academic choices
for parents and students,” and so is designed to benefit the students and the parents of students
attending charter schools. § 131(A). Another purpose was to “[c]reate new professional oppor-
tunities for teachers and administrators including the opportunity to be responsible for the
learning program at the school site.” /d. But no Plaintiff alleges he or she has any interest in
sending their children to St. Isidore; indeed, none claims to have any children attending a char-
ter school. Am. Pet. 49 9-19. And none claims any intent to work at St. Isidore or another
charter school. Plaintiffs simply point to their status as Oklahoma taxpayers, id. § 19, but when
a statute “is for the benefit of the general public, no special class is established for whose es-
pecial benefit it was created” as required by Holbert. 744 P.2d at 963.

Second, there is no indication the Legislature wanted to create a private right of action
under the Act. Owens, 503 P.3d at 1215. To the contrary, the Legislature was not silent when
it intended to create remedies under the Act. The statute provides rejected applicants with ex-
press administrative remedies, and it provides for “binding arbitration” in the event a sponsor
terminates a charter school’s contract during its term. §§ 134(E) & (G). Indeed, decisions by
the Board to deny, not renew, or terminate the contract of a virtual charter school “may be
appealed to the State Board of Education.” § 145.3(K). In light of the administrative scheme
established by the Legislature, “[a] fair reading of the language enacted by the legislature does
not lead to the conclusion that the legislature intended (expressly or by implication) to create a
private right of action.” Shattuck Pharm. Mgmt., 2021 WL 2667518, at *6.

Third, implying a remedy for Plaintiffs to challenge the Board’s actions under the Act
would not be “consistent with the underlying purposes of the legislative scheme.” Owens, 503
P.3d at 1215. Administrative oversight of the Board’s decisions in sponsoring virtual charter
schools is vested in the State Board of Education, which is authorized to conduct “financial,
program or compliance audits.” § 145.3(E). And the State Board is directed in turn to “issue an

annual report to the Legislature and the Governor outlining the status of charter schools in the
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state.” § 143. That the Legislature placed the operation of charter schools under the aegis of
the State Board and the Board shows it did not at the same time intend for taxpayers to enforce
the Act in civil actions before state courts. Without a private right of action, Plaintiffs cannot
state a claim under the Act. Owens, 503 P.2d at 1215.

2. The Board’s rules do not create a private right of action.

Plaintiffs’ claims under the Board’s rules fare no better. Any private right of action under
those rules also depends on legislative intent. See Holbert, 744 P.2d at 963 n.9 (noting “central
inquiry” in considering private right of action is legislative intent); Schmeling v. NORDAM, 97
F.3d 1336, 1344 (10th Cir. 1996) (looking solely to congressional intent to assess private right
of action to enforce Federal Aviation Administration’s drug-testing rules).

In conferring authority on the Board to “promulgate rules as may be necessary to imple-
ment the provisions of [the Act],” § 145.4, there is no indication the legislature intended those
rules to be enforced by private litigants. Indeed, the legislature designated the Board as “the
sole authority to authorize and sponsor statewide virtual charter schools in [the] state,”
§145.1(A); and in assuming that authority, the Board’s rules acknowledge the Board itself is
the entity responsible for ensuring services are provided to “students enrolled in statewide vir-
tual charter schools in a manner that is safe, consistent, effective and appropriate.” OAC
§ 777:1-1-4(a). It is thus not surprising that the Board’s extensive rules governing statewide
virtual charter schools make no mention of private enforcement.

Although the Oklahoma Administrative Procedures Act provides “[t]he validity or ap-
plicability of a rule may be determined in an action for declaratory judgment,” 75 O.S.
§ 306(A), such a determination can be made only “if it is alleged the rule, or its threatened
application, interferes with or impairs, or threatens to interfere with or impair, the legal rights
or privileges of the plaintiff.” /d. Here, Plaintiffs make no such allegation. Moreover, declara-
tory relief under § 306 is unavailable to review the kind of administrative action challenged
here—one that applies to “named persons or specific situations.” Waste Connections, Inc. v.
Okla. Dep’t of Env’t Quality, 2002 OK 94, § 11, 61 P.3d 219, 224. Without a private right of

action, Plaintiffs cannot state a cognizable claim under either the Board’s rules or the Act itself.
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B. Claim I fails to state a claim because St. Isidore certified its intent not to dis-
criminate and the Board has authority to interpret its own rules.

Plaintiffs’ First Claim asserts that the Board violated the Act and its own rule by approv-
ing St. Isidore’s application and charter contract. Am. Pet. § 253—65. The Board’s rule requires
virtual charter school applicants to include a “signed and notarized statement ... showing their
agreement to fully comply as an Oklahoma public charter school with all statute[s], regulations,
and requirements of the United States of America, State of Oklahoma, Statewide Virtual Char-
ter School Board, and Oklahoma Department of Education.” OAC § 777:10-3-3(c)(1)(F).
Plaintiffs also allege that the Board violated its duty to decline “inadequate charter applica-
tions,” § 134(I)(4), because St. Isidore’s application and charter allegedly fail to certify com-
pliance with federal and state civil-rights laws. Am. Pet. 4 253—65 (citing § 136(A)(1)). Plain-
tiffs further allege that St. Isidore’s application and charter fail to explain how the school will
comply with the Act and “guarantee access to education and equity for all eligible students
regardless of their race, ethnicity, economic status, academic ability, or other factors as estab-
lished by law.” Id. (citing § 135(A)(5)). Plaintiffs’ First Claim fails for three reasons.

First, St. Isidore’s statements—included in Exhibit A to the Amended Petition—satisfy
the requirements of the Act and § 10-3-3(c)(1)(F). They state that St. Isidore:

1. Fully complies with the Oklahoma public charter school regulations, including, but not
limited to, all statutes, regulations, and requirements of the United States of America,
the State of Oklahoma, the Oklahoma Statewide Virtual Charter School Board, and the
Oklahoma Department of Education to the extent required by law, including the First
Amendment, religious exemptions, and the Religious Freedom Restoration Act, with
priority given to the Catholic Church’s understanding of itself and its rights and obli-
gations pursuant to the Code of Canon Law and the Catechism of the Catholic Church

3. Guarantees access to education and equity for all eligible students regardless of their
race ethnicity, economic status, academic ability, or other factors.

PE159. The charter contract confirms that St. Isidore “agrees to comply with all Applicable
Law,” which is broadly defined to include all relevant federal and state law. Am. Pet., Ex. P,
PE598-99, §§ 8.1, 2.1. These words express affirmative commitments that satisfy the Act and
the Board’s rule. The Court’s inquiry can—and should—end here.

Second, Plaintiffs’ claim rests on an erroneous theory: that St. Isidore nullified its
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commitments by clarifying that it would comply with the listed requirements “to the extent
required by law, including [the First Amendment], religious exemptions, [and the Religious
Freedom Restoration Act].... 7 Am. Pet. 49 135-36. But the First Amendment and its religious
exemptions are among the “requirements of the United States of America” with which St. Isi-
dore agreed to comply. See PE159 (tracking requirements of § 10-3-3(c)(1)(F)). Plaintiffs’
Amended Petition quotes the Act’s language requiring compliance with state and local law but
notably omits language in the same sentence requiring compliance with federal law. Am. Pet.
99 134, 253. Likewise, ORFA is among the state laws that St. Isidore promised to follow. Be-
cause the listed legal requirements include—and are necessarily constrained by—these reli-
gious protections, St. Isidore’s clarifying statement did not nullify its commitments to comply
with the law. See In re Initiative Pet. No. 349, State Question No. 642, 1992 OK 122,912, 838
P.2d 1, 7 (noting that Oklahoma Constitution and Supreme Court are constrained by U.S. Con-
stitution); Steele v. Guilfoyle, 2003 OK CIV APP 70, §7, 76 P.3d 99, 102 (holding ORFA
“prohibit[s] laws or regulations that place a ‘substantial burden’ on a person’s free exercise of
religion”).

Third, the Board is generally entitled to deference when interpreting its own rules, partic-
ularly when “(1) acting in its area of expertise or (2) applying a longstanding administrative
construction” of its regulation. Okla. Gas & Elec. Co. v. State ex rel. Okla. Corp. Comm 'n,
2023 OK 33,9 8,535P.3d 1218, 1222-23. The Amended Petition baldly asserts that the charter
contract’s legal compliance is outside the Board’s area of expertise, Am. Pet. 4 242, but this
assertion contradicts Plaintiffs’ argument that the Board must know and follow its governing
statutes and regulations. In fact, the Board acted squarely within the scope of its exclusive
competence and expertise. See § 145.1(A) (stating Board is “sole authority to authorize and
sponsor statewide virtual charter schools”); § 145.3(A)(2) (empowering Board to “[e]stablish
a procedure for accepting, approving and disapproving statewide virtual charter school appli-
cations”). Because St. Isidore’s statements satisfy the Board’s rules, this Court should dismiss

Claim I.
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C. Claim II fails to state a claim because St. Isidore’s application complies with
Oklahoma non-discrimination law.

Plaintiffs’ Second Claim asserts that the Board unlawfully approved St. Isidore’s appli-
cation and contract because Plaintiffs fear the school will discriminate in admissions and em-
ployment on the basis of certain protected classes. Am. Pet. 49 267-93. But Plaintiffs’ bare
allegations and citations to sources outside St. Isidore’s application are contradicted by the
application and contract. “[I]n case of conflict between the allegations of the petition and the
attached exhibit, the provisions of the exhibit govern[] notwithstanding the allegations of the
petition.” Turner v. Sooner Oil & Gas Co., 1952 OK 171, § 14, 243 P.2d 701, 704. Instead of
focusing on the application and contract themselves, Plaintiffs suggest that the Board should
have explored Catholic doctrine outside the record and assumed that St. Isidore was lying when
it said it will not discriminate. The law does not require such hostility to religion—it forbids it.

First, Plaintiffs ignore St. Isidore’s religious protections. As the Board acknowledged in
its Contract with St. Isidore, when a charter school is religious, “Applicable Law” includes
non-discrimination laws and “Religious Protections” like the First Amendment, ORFA, and
Art. I § 2 of the Oklahoma Constitution. The Amended Petition does not allege a cognizable
claim because St. Isidore has committed to comply with applicable law, including law protect-
ing religion.

Second, the approved application and contract comply with all admissions non-discrimi-
nation requirements. Plaintiffs claim that the Board violated various non-discrimination provi-
sions in Oklahoma law when it approved St. Isidore because St. Isidore will not be open to all
students or might discriminate against some. But St. Isidore’s application (Am. Pet., Ex. A )
states the opposite:

e “As a statewide school, St. Isidore... will admit any and all students who reside in the
state, provided there is capacity to serve that student’s grade level per the annual en-
rollment goals for each year.” Id., PE91. If the number of applicants exceeds the ca-
pacity, St. Isidore will conduct a lottery to fill the spots. Id.

e “All students are welcome, those of different faiths or no faith.” /d. And students are
not required to affirm Catholic beliefs to attend. /d., PE190. “People of other faiths or
no faith are welcome to attend our Catholic schools. They will not be required to af-
firm our beliefs.” /d.
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e “St. Isidore of Seville Catholic Virtual School shall not discriminate on the basis of a
protected class.” Id., PE96. “The School strictly prohibits and does not tolerate any
unlawful discrimination, harassment, or retaliation that is also inconsistent with Cath-
olic teaching on the basis of a person’s race, color, national origin, disability, genetic
information, sex, pregnancy (within church teaching), biological sex (gender) age,
military status, or any other protected classes recognized by applicable federal, state,
or local law 1n its programs and activities.” Id., PE254 (emphasis added).

The approved contract also contradicts Plaintiffs’ allegations:

e The Charter School shall ensure that no student shall be denied admission to the Char-
ter School on the basis of race, color, national origin, sex, sexual orientation, gender
identity, gender expression, disability, age, proficiency in the English language, reli-
gious preference or lack thereof, income, aptitude, or academic ability. Am. Pet. Ex.
P, Cont., PE611, § 8.8.

On their face, the application and contract meet all requirements of Oklahoma law. Plain-
tiffs’ allegations that St. Isidore might engage in admissions discrimination contrary to its ap-
plication are based on 1) citing other school’s policies and 2) Plaintiffs’ own reading of
Catholic doctrine and speculation about how it might apply. See Am. Pet. 9 153—69 (citing
Catechism and other Archdiocese policies not included in the application). The Board lawfully
approved the application as it meets all admissions requirements on its face; and the application
overrides Plaintiffs’ speculation. Turner, 243 P.2d at 704.

The same is true for employment. The application’s proposed employee handbook states
that St. Isidore “complies with all applicable local, state and federal laws and regulations gov-
erning fair employment practices” and does not discriminate in employment based on “race,
sex, color, national origin, citizenship, age, veteran status or mental or physical ability.” Am.
Pet., Ex. A, Revised Appl., PE195. Further, it “[r]ecogniz[es] that non-Catholic employees are
called to serve” and simply requires its non-Catholic employees “to have an understanding of
the Catholic Church and to refrain from actions that are contrary to the teachings of the
Church.” Id., PE191. Thus, on its face, the application complied with Oklahoma’s non-discrim-
ination requirements. The only caveat was that St. Isidore did not waive its First Amendment
right to consider religion in employment decisions. /d., PE195. But the Board could not deny
the application on grounds that St. Isidore preserved its First Amendment rights. See Our Lady
of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049, 2069 (2020) (holding ministerial
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exception prohibits state interference with religious school’s hiring practices).

The Board did not violate any constitutional or statutory non-discrimination provision
when it approved St. Isidore’s application and contract.® Thus, Claim II fails to state a claim
upon which relief can be granted.

D. Claim III fails to state a claim because Plaintiffs have no plausible basis to al-
lege St. Isidore will not adequately serve students with disabilities.

Plaintiffs’ Third Claim alleges that the Board’s approval and contract with St. Isidore was
unlawful because the school will not adequately serve students with disabilities. But this claim
is based entirely on conclusory allegations that fail to allege that any student with disabilities
will receive insufficient services from St. Isidore.

Plaintiffs first allege that St. Isidore failed to satisty § 136(A)(7) of the Act requiring it to
adopt a charter that ensures compliance with “all [federal and state] laws relating to the educa-
tion of children with disabilities in the same manner as a school district,” because St. Isidore
stated it would follow disability laws “to the extent that it does not compromise the religious
tenets of the school.” Am. Pet. 9 295, 299. But St. Isidore’s contract plainly states that it will
comply with relevant disability laws:

The Charter School shall comply with all federal and state laws relating to the
education of children with disabilities in the same manner as an Oklahoma Pub-
lic School district, including but not limited to the Individuals with Disabilities
Education Act (“IDEA”) in 20 U.S.C. § 1400 ef seq., Section 504 of the Reha-
bilitation Act of 1973 in 29 U.S.C. § 794, Title II of the Americans with Disa-
bilities Act, and Policies and Procedures of the Oklahoma State Department of
Education for Special Education in Oklahoma.

¥ Plaintiffs’ Second Claim also misstates the law. Although the application says St. Isidore will not
discriminate based on sex, Plaintiffs assert “sex” includes “sexual orientation and gender identity,” Am.
Pet. 4273, and hypothesize that St. Isidore will discriminate on those grounds. But 1) the application
states the school does not discriminate in admissions or employment based on “sex” (which should
foreclose this claim), and 2) Oklahoma courts have never interpreted discrimination on the basis of
“sex” to include “sexual orientation” or “gender identity.” In fact, Oklahoma has elected not to interpret
“sex” to mean sexual orientation and gender identity in certain instances. See 2020 OK AG 13 (opining
that sexual orientation non-discrimination not required for participation in Lindsey Nicole Henry Schol-
arship Program); 70 O.S. § 27-106 (Save Women’s Sports Act categorizing students based on biological
sex, not gender identity). Likewise, Oklahoma courts have never interpreted “gender” to mean “gender
identity,” “sexual activity outside of marriage,” or “pregnancy outside of marriage.” The only additional
non-discrimination requirements for charter schools, beyond those stated in the Act, are those found in
certain federal statutes, see § 136(A)(1)—none of which include Plaintiffs’ new categories.
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Am. Pet. Ex. P, Cont., PE610-11, § 8.6. St. Isidore’s reference to its First Amendment rights
does not plausibly establish unlawful conduct, particularly when Plaintiffs fail to point to any
legal requirement relating to children with disabilities that conflicts with St. Isidore’s “religious
tenets.” Plaintiffs’ claim is as conclusory as it is speculative.

To be sure, St. Isidore’s application stated that services to “students with disabilities” will
be provided “to the maximum extent possible through a virtual education program.” Am. Pet.,
Ex. A, Revised Appl., PE4. This language simply acknowledges the unassailable fact that a
virtual charter school is differently situated from a brick-and-mortar school for purposes of
accommodating disabilities. It does not shirk the requirement to serve students with disabilities.
And Plaintiffs ignore that St. Isidore affirmed it would consider “[a]lternative placements” for
students who “need[] more intensive support and programming than what a virtual program
can offer,” id., PE133, and that no law prevents St. Isidore from contracting out services.

Plaintiffs finally assert that the Board violated a regulation that sets forth a factor to be
considered “in deciding whether the Board should approve a charter-school application.” Am.
Pet. 99 117, 302 (citing OAC § 777:10-3-3(¢)(3)(D)). But Plaintiffs do not allege that the Board
actually failed to consider this factor, which in any event is a factor the Board “may”—not
must—consider in reviewing an application. These allegations do not support a claim.

ITI. Claim IV fails to state a claim because the Oklahoma Constitution does not prohibit
religious virtual charter schools.

Plaintiffs’ Fourth Claim alleges the Board violated three provisions of the Oklahoma Con-
stitution relating to religion. As explained below, these arguments stumble out of the gate be-
cause the Oklahoma Constitution declares the U.S. Constitution to be “the supreme law of the
land” (Art. I § 1); and the Free Exercise Clause of the U.S. Constitution prohibited the Board
from rejecting St. Isidore’s application because of its religious character. In any event, the

Board has not violated these provisions.
A. Art. II § 5 (“no aid” provision)

Plaintiffs claim the Board’s approval of and contract with St. Isidore violates Art. IT § 5,

which states “[n]o public money or property shall ever be appropriated, applied, donated, or
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used, directly or indirectly, for the use, benefit, or support of any sect, church, denomination,
or system of religion....”" But the Board did not violate this provision for at least three reasons.

First, when the State receives a benefit from a payment to a religious organization, the
payment does not violate the “no aid” provision. As long as payment to a religious institution
“involve[s] the element of substantial return to the State and do[es] not amount to a gift, dona-
tion, or appropriation to the institution having no relevancy to the affairs of the State, there is
no constitutional provision offended.” Murrow Indian Orphans Home v. Childers, 1946 OK
187,99, 171 P.2d 600, 603; see also Burkhardt v. City of Enid, 1989 OK 45, 9 15-16, 771
P.2d 608, 612 (noting key factor in applying “no aid” provision is whether State entity making
payment to religious institution receives benefit in return). The Oklahoma Supreme Court has
thus upheld programs under which the State funds religious organizations to deliver services
the State has an obligation to provide. In Murrow, for example, the Court found State payments
to a Baptist orphanage for the care of children did not violate the “no aid” provision because
the State was required to provide such services and thus benefited from the orphanage’s care.
171 P.2d at 601-03. Similarly, in Oliver v. Hofmeister, the Court held the Lindsay Nicole Henry
scholarship program, under which students with disabilities can attend sectarian schools using
public funds, did not violate the “no aid” provision. 2016 OK 15, 26, 368 P.3d 1270, 1277.
“Oklahoma public school districts are required to provide education and related services to all
children with disabilities.” Id. at 1272—-73. The State was “simply contracting with private
schools to perform a service (education of children with special needs) for a fee. The State
receive[d] great benefit from this arrangement.” Id. at 1278 (Taylor, J., concurring). Here, too,
the Board is simply contracting with a religious organization to provide education to Oklahoma
children, an “element of substantial return to the state.” Id. at 1275.

Second, any public money that flows to St. Isidore will result from the voluntary choices
of parents. When a funding program is “entirely voluntary with respect to eligible students and
their families” and “[w]hen the parents and not the government are the ones determining which
private school offers the best learning environment for their child, the circuit between govern-

ment and religion is broken.” Id. at 1273—74. In Oliver, “[b]ecause the parent receive[d] and
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direct[ed] the funds to the private school, sectarian or non-sectarian, ...the State [wa]s not
actively involved in the adoption of sectarian principles or directing monetary support to a
sectarian institution.” /d. at 1276. Likewise, Oklahoma’s virtual charter schools are voluntary,
and any State funding for St. Isidore will depend on parents’ voluntary decisions to enroll their
children. See § 142(B)(2).

Third, the Board’s criteria for determining whether to approve St. Isidore are “void of any
suggestion or inference to favor religion or any particular sect.” Oliver, 368 P.3d at 1277. In
Oliver, the Court found that because the statute creating the scholarship program was “void of
any preference between a sectarian or non-sectarian private school,” “there [wa]s no influence
being exerted by the State for any sectarian purpose with respect to whether a private school
satisfie[d] the[] requirements.” Id. at 1274. “Approved schools [we]re determined without re-
gard to religious affiliation and [we]re based on statewide educational standards, health and
safety regulations.” Id. at 1276. Here, the Board approves virtual charter schools “without re-
gard to religious affiliation,” and the standards for approving virtual charter schools are “void

of any suggestion or inference to favor religion or any particular sect.” Id. at 1276-77.
B. Art.1§5 (“free from sectarian control”)

Plaintiffs next claim that the Board’s approval of and contract with St. Isidore violates
Art. I § 5, which states that “[p]rovisions shall be made for the establishment and maintenance
of a system of public schools, which shall be open to all the children of the state and free from
sectarian control.” (emphasis added). But this section simply requires Oklahoma’s “system of
public schools” be free from sectarian control; it does not say each and every school in Okla-
homa must be free from sectarian influence.

The text supports this reading. The clause “free from sectarian control” modifies a single
object: “a system of public schools,” not each individual school in isolation. See Fair Sch. Fin.
Council of Okla., Inc. v. State, 1987 OK 114, 459, 746 P.2d 1135, 1149 (noting Art. I § 5
“merely mandate[s] actions by the Legislature to establish and maintain a system of free public
schools” and does not impose obligations at the level of each district). Notably, the framers

used the singular form of the word “system” and a singular article—"‘a”—to describe the object.
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See Pitco Prod. Co. v. Chaparral Energy, Inc., 2003 OK 5, 9§ 16, 63 P.3d 541, 546 (finding
singular word and modifying article show intent to refer to singular entity). And the other clause
modifying that object—*"“shall be open to all the children of the state”—proves both clauses
modify the singular “system of public schools,” because each individual school is clearly not
“open to all the children of the state.” District schools limit enrollment to district residency and
also by age and grade level. 70 O.S. § 1-113 (residency requirements); id., § 1-114 (age re-
quirement); id. § 8-101.2 (school transfer dependent upon capacity); OAC § 210:10-1-17 (res-
idency). Oklahoma’s school voucher program, moreover, allows parents to use public funds as
tuition at private religious schools. 70 O.S. § 28-103. It is the system that must be open to all
children of the State and free from sectarian control. There are no plausible allegations in the
Amended Petition that the Board’s approval of or contract with St. Isidore somehow puts Ok-
lahoma’s “system of public schools” under sectarian control.

In Oliver, the plaintiffs also raised this provision, arguing the scholarship program allow-
ing students with disabilities to use State funds to attend sectarian schools violated Art. I § 5.
But the District Court rejected that argument, and the Supreme Court did not overturn its ruling.
See Oliver, 368 P.3d at 1277; Oliver, Jr. v. Barresi, 2014 WL 12531242, at *1 (Okla. Dist. Ct.
Sept. 10, 2014). As in Oliver, Art. I § 5 is not offended here simply because State funds are
flowing to a religious school.

C. Art.I§2 (“toleration” provision)

Plaintiffs finally claim the Board’s approval of and contract with St. Isidore violates Art.
I § 2, which provides “[p]erfect toleration of religious sentiment shall be secured, and no in-
habitant of the State shall ever be molested in person or property on account of his or her mode
of religious worship.” But the Board has not “molested,” or disturbed, anyone on account of
their religion for at least three reasons.

First, attendance at St. Isidore will be voluntary. Parents can choose to send their child to
St. Isidore, a different charter school, or a traditional district school. No student, including any
of Plaintiffs’ children, will be required or coerced to attend.

Second, students who choose to attend St. Isidore will be free to practice their own faith
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because “[a]ll students are welcome, those of different faiths or no faith.” Am. Pet., Ex. A,
Revised Appl., PE91; see also id., PE190 (“People of other faiths or no faith are welcome to
attend our Catholic schools. They will not be required to affirm our beliefs.”). St. Isidore will
even promote “lively dialogue between young people of different religions and social back-
grounds.” Id., PE70.

Third, despite what Plaintiffs imply, “proselytizing” or “indoctrinating”—terms that ap-
pear nowhere in Art. I § 2—are not prohibited by this provision. Am. Pet. § 309. If “proselyt-
izing” or “indoctrinating” means teaching religion, that is not forbidden by this section because
“[1]t 1s not the exposure to religious influence that is to be avoided.” See Murrow, 171 P.2d at
602-03 (holding State could contract with Baptist orphanage even if it promoted Baptist faith).

IV. Claim 1V fails to state a claim because the Board could not lawfully enforce the
Charter Schools Act’s non-sectarian provision.

Plaintiffs’ Fourth Claim also claims the Board’s approval of St. Isidore violated the Act’s
requirement that a charter school be “nonsectarian in [its] programs ... and all other operations.”
Am. Pet. PP 31222 (citing § 136(A)(2)). But imposing that requirement would violate both
the First Amendment’s Free Exercise Clause and Oklahoma’s Religious Freedom Act. Plain-
tiffs thus cannot state a claim for the Board’s decision not to enforce that requirement.

A. The First Amendment’s Free Exercise Clause bars enforcement of the Act’s non-
sectarian provision.

Because the Board is obligated to uphold and protect the U.S. Constitution, the Board
could not enforce the Act’s non-sectarian requirement. Denying St. Isidore’s application based
on the school’s religious character or exercise would have excluded St. Isidore from an other-
wise available public benefit in violation of the Free Exercise Clause.

The U.S. Supreme Court has “repeatedly held that a State violates the Free Exercise
Clause when it excludes religious observers from otherwise available public benefits.” Carson,
596 U.S. at 778. The Court recently applied that principle “in the context of [three] state efforts
to withhold otherwise available public benefits from religious organizations.” /d.

First, in Trinity Lutheran Church of Columbia, Inc. v. Comer, the Court struck down a

Missouri program that provided grants to nonprofit organizations to install cushioned
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playground surfaces but denied those grants to otherwise qualified religious organizations. 582
U.S. 449, 454 (2017). The Court held the Free Exercise Clause did not permit Missouri to
“expressly discriminate[] against otherwise eligible recipients by disqualifying them from a
public benefit solely because of their religious character.” Id. at 462.

Second, in Espinoza, the Court held “the Free Exercise Clause precluded the Montana
Supreme Court from applying Montana’s no-aid provision to bar religious schools from [a]

9% ¢

scholarship program” “solely because of the religious character of the schools.” 140 S. Ct. at
2254-55. The Court held that “once a State decides to” provide financial support for education,
“it cannot disqualify some private schools solely because they are religious.” Id. at 2261. Mon-
tana’s application of its no-aid provision put “school[s] to a choice between being religious or
receiving government benefits” in violation of the Free Exercise Clause. /d. at 2257.

Third, in Carson, the Court invalidated a Maine program that paid tuition for students
whose school district did not provide a public secondary school. 596 U.S. at 779-80. Private

schools were eligible to receive the tuition payments, but sectarian schools were not. /d. at 773.

Because sectarian schools were “disqualified from this generally available benefit ‘solely be-

299 (113

cause of their religious character,”” the program “‘effectively penalize[d] the free exercise’ of
religion.” Id. at 780. The Court held the Free Exercise Clause prohibited discrimination against
a school’s religious conduct—not just its religious status—because “use-based discrimination
is [no] less offensive.” Id. at 769.

Here, the Act allows any qualified “private college or university, private person, or private
organization...to establish a charter school.” § 134(C). Were the Board to reject St. Isidore
because of its religious character, it would violate the Free Exercise Clause in the same way
the states did in Trinity Lutheran, Espinoza, and Carson. Because the State has opened its
charter school program to private organizations, the Board may not “disqualify some private
[organizations from participating] because they are religious,” Espinoza, 140 S. Ct. at 2261,

unless the disqualification can withstand “the strictest scrutiny,” Carson, 596 U.S. at 768. But

such blatant religious discrimination does not survive strict scrutiny.
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B. Because St. Isidore is not a state actor, the Board had no Establishment Clause
interest in denying St. Isidore’s application.

The Act’s nonsectarian provision does not satisfy strict scrutiny. To satisfy strict scrutiny,
“the government must demonstrate its course was justified by a compelling state interest and
was narrowly tailored in pursuit of that interest.” Kennedy v. Bremerton Sch. Dist., 597 U.S.
507, 508 (2022). “A law that targets religious conduct ... will survive strict scrutiny only in
rare cases.” Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 546 (1993).

To establish a compelling interest, Plaintiffs will likely claim that approving St. Isidore
violates the Establishment Clause because private schools like St. Isidore become state actors
when they operate as charter schools. This is wrong for at least four reasons.

First, St. Isidore is a private entity, Am. Pet., Ex. P, Cont., PE598, § 1.5, and its actions
are not attributable to the government. Private organizations are state actors only when their
challenged actions are “fairly attributable” to the government. Am. Mfrs. Mut. Ins. Co. v. Sul-
livan, 526 U.S. 40, 50 (1999). There must be “a sufficiently close nexus between the State and
the challenged action of the regulated entity so that the action of the latter may be fairly treated
as that of the State itself.” Jackson v. Metro. Edison Co., 419 U.S. 345, 351 (1974) (emphasis
added). This requirement ensures “that constitutional standards are invoked only when it can
be said that the State is responsible for the specific conduct of which the plaintiff complains.”
Blum v. Yaretsky, 457 U.S. 991, 1004 (1982). In Oklahoma, charter schools are “freed—by
design—from government control in order to foster educational pluralism.” Ex. 1, Stitt Ltr. to
Drummond, DE2. They are private entities, and “[t]heir actions are not ‘fairly attributable’ to
the government because operational autonomy is one of their reasons for existing.” /d.

The Act and corresponding regulations prove this. Charter schools maintain their “own
board of governance” and have substantial flexibility over curriculum. Okla. Charter Schools
Program, Okla. State Dep’t of Educ., https://perma.cc/WU35-MEJP. Charter schools “may of-
fer a curriculum which emphasizes a specific learning philosophy or style or certain subject
areas,” § 136(A)(3), and they are exempt “from the new core curriculum requirements for pub-
lic schools,” Am. Pet., Ex. A, Revised Appl., 2022 OK AG 7, PE413 (citing 1999 OK AG 64;

§ 136(A)(3)). Charter schools also adopt their own “personnel policies, personnel
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qualifications, and method of school governance.” § 136(B). And charter schools are not re-
quired “to adhere to the Teacher and Leader Effectiveness standards set by the state of Okla-
homa”; nor are charter school teachers required to hold valid Oklahoma teaching certificates.
Okla. Charter Schools Program, Okla. State Dep’t of Educ., https://perma.cc/WU35-MEJP.
Most importantly, the “specific conduct of which [P]laintiff[s] complain[],”Blum, 457
U.S. at 1004—St. Isidore’s religious curriculum and operation—is not fairly attributable to the
government. “[A] practice initiated by [a contracted entity] and approved by the [state]” but
not “order[ed]” by the state is not “state action.” Jackson, 419 U.S. at 357. The Board has not
ordered or encouraged St. Isidore to engage in any religious affiliation or activity; it has merely
treated St. Isidore’s application neutrally under the law. St. Isidore’s “exercise of the choice
allowed by state law” of its own curriculum, pedagogy, and affiliation, “where the initiative
comes from it and not from the State, does not make its action in doing so ‘state action.’” Id.
Second, neither a contract with the State, the receipt of public funds or other public ben-
efits, nor substantial government regulation makes private schools state actors. In Rendell-
Baker, the U.S. Supreme Court held a private school under contract with the State to educate
maladjusted students was not a state actor, even though the school was heavily regulated by,
and received more than 90% of its operating budget and other benefits from, the State. 457
U.S. at 832-33, 843. “Acts of such private contractors do not become acts of the government
by reason of their significant or even total engagement in performing public contracts.” Id. at
841. And even though “virtually all of the school’s income was derived from government fund-

29 <6

ing,” “the school’s receipt of public funds d[id] not make [its actions or decisions] acts of the
State.” Id. at 840-41; accord Blum, 457 U.S. at 1011 (finding nursing homes that “depended
on the State for funds” were not state actors). Finally, because the school’s challenged actions
“were not compelled or even influenced” by state regulations, “extensive regulation” did not

make the school a state actor. Rendell-Baker, 457 U.S. at 841; see also Jackson, 419 U.S. at

350 (“The mere fact that a business is subject to state regulation does not by itself convert its
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action into that of the State.”).”

Similarly, here, contracting with and receiving benefits from the State does not render St.
Isidore a state actor. And because the regulations Plaintiffs cite (e.g., statutes and regulations
related to anti-discrimination, disabilities, academics, attendance, finances, accreditation, and
insurance) did not “compel[] or even influence[]” St. Isidore’s religious character, they do not
render the school a state actor. Rendell-Baker, 457 U.S. at 841.'° What’s more, Oklahoma char-
ter schools are regulated far less than Oklahoma’s public schools. Oklahoma charter schools
are exempt “from all statutes and rules relating to schools, boards of education, and school
districts.” § 136(A)(5). This shows Oklahoma intended charter schools to be freed from tradi-
tional constraints.

Third, Oklahoma charter schools do not perform a “traditionally exclusive” function of
the State. Am. Pet. P 67. In Rendell-Baker, the Court concluded the private school at issue was
not a state actor simply because it performed a “public function.” 457 U.S. at 842. Instead, the
Court said, “the question is whether the function performed [is] the exclusive prerogative of the
State.” Id. “‘[V]ery few’ functions fall into that category.” Manhattan Cmty. Access Corp. v.
Halleck, 587 U.S. 802, 809 (2019). And Rendell-Baker “foreclosed” the argument that “‘public
educational services’ are traditionally and exclusively the province of the state.” Caviness, 590

F.3d at 815; Logiodice, 296 F.3d at 26 (same). Oklahoma’s “legislative policy choice” to

? Applying Rendell-Baker, the Ninth, Third, and First Circuits have all held that regulated schools char-
tered by or contracting with the state and receiving significant public funds are not state actors. See
Caviness v. Horizon Cnty. Learning Ctr., Inc., 590 F.3d 806 (9th Cir. 2010) (Arizona charter school
was not state actor even when designated as “public school” under state law); Logiodice v. Trustees of
Me. Cent. Inst., 296 F.3d 22 (1st Cir. 2002) (high school that contracted to serve all students in district
was not state actor); Robert S. v. Stetson Sch., Inc., 256 F.3d 159 (3d Cir. 2001) (school for juvenile sex
offenders was not state actor because it did not perform traditionally exclusive state function). Splitting
from those circuits, the Fourth Circuit ruled in a ten-to-six en banc opinion that a North Carolina charter
school was a state actor subject to § 1983 claims. Peltier v. Charter Day Sch., Inc., 37 F.4th 104, 115
(4th Cir. 2022), cert. denied, 143 S. Ct. 2657 (2023). But, unlike Oklahoma, North Carolina law ex-
pressly makes North Carolina charter schools subject to constitutional obligations. See N.C. Stats.
§ 115C-390.2(a).

10 At least one Oklahoma court has agreed that “[t]he mere fact that a private educational institution
may be regulated under state law, or receives direct and indirect federal assistance, does not elevate
the acts of the private institution to ‘state action.”” Bittle v. Okla. City Univ., 2000 OK CIV APP 66,

9 18, 6 P.3d 509, 516.
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“provide alternative learning environments at public expense” in “no way makes these services
the exclusive province of the State.” Caviness, 590 F.3d at 815.

Finally, the descriptor “public” in the Act does not designate charter schools as state actors
or government entities. The U.S. Supreme Court has explained that a law’s characterization of
an entity does not control its state-actor status for constitutional purposes. In Jackson, the stat-
utory term “public utilities” did not make the utility a state actor. 419 U.S. at 350 & n.7. In
Polk County v. Dodson, “public” defenders, though employed by the state to meet constitu-
tional obligations, were not state actors when acting as attorneys. 454 U.S. 312, 325 (1981).
And in Lebron v. National Railroad Passenger Corporation, a “congressional label” did not
control whether Amtrak was a state actor. 513 U.S. 374, 392-93 (1995). Following these cases,
other courts have held charter schools are not state actors despite being called “public.” See
Caviness, 590 F.3d at 813—14 (finding charter school did not engage in state action, even when
designated as “public school” under state law); I.H. ex rel. Hunter v. Oakland Sch. for Arts,
234 F. Supp. 3d 987, 992 (N.D. Cal. 2017) (noting it “unlikely that California law characteriz-
ing charter schools as ‘public schools’ will suffice to prove state action’). Here, too, the legis-
lature’s description of a charter school as “a public school established by contract” does not
transform charter schools like St. Isidore into state actors. If mere labels were determinative,
the Act could “be manipulated” to “reduc[e]” the First Amendment “to a simple semantic ex-
ercise.” Carson, 596 U.S.at 784.

Indeed, the Oklahoma legislature has never indicated it intended the phrase “public school
established by contract” to turn charter schools into state actors subject to constitutional con-
straints. If anything, that phrase distinguishes charter schools from schools that the government
itself establishes while recognizing they are “free schools supported by public taxation.” 70
0O.S. § 1-106; see also Am. Pet., Ex. P, Cont., PE599, § 2.9. Notably, in declaring that “[a]
charter school shall comply with all federal regulations and state and local rules and statutes
relating to ... civil rights,” § 136(A)(1), the legislature did not mention constitutional obliga-
tions, demonstrating it did not intend charter schools to bear the burdens of state actors.

In sum, St. Isidore is a private entity, and its challenged actions are not fairly attributable
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to the government. Oklahoma charter schools differ from Oklahoma public schools in nearly
every respect. “[ TThe most significant factors—such as private operation and curriculum flex-
ibility”—establish that charter schools are private entities. Am. Pet., Ex. A, Revised Appl.,
2022 OK AG 7, PE425. And the Board has not compelled or influenced St. Isidore’s challenged
actions—its religious affiliation, curriculum, or operation.

Because St. Isidore is a private entity that has not engaged in state action, the Board had
no Establishment Clause interest in denying St. Isidore’s application based on St. Isidore’s
religious character. “[A] neutral benefit program in which public funds flow to religious or-
ganizations through the independent choices of private benefit recipients does not offend the
Establishment Clause.” Carson, 596 U.S. at 768. And “an ‘interest in separating church and
state more fiercely than the [Establishment Clause] ... cannot qualify as compelling in the face
of the infringement of free exercise.’” Id. at 781 (cleaned up). “[I]n no world may a government
entity’s concerns about phantom constitutional violations justify actual violations of an indi-
vidual’s First Amendment rights.” Kennedy, 597 U.S. at 543. Simply put, the Board had no
“antiestablishment interest” that would have “justif[ied]... exclud[ing] some members of the
community from an otherwise generally available public benefit because of their religious ex-
ercise.” Carson, 596 U.S. at 781.

Because applying the Act’s non-sectarian requirements to deny St. Isidore’s application
would have violated the Free Exercise Clause, the Board’s actions were not only proper, but
mandated. Accordingly, Plaintiffs fail to state a claim under the Act.

C. Oklahoma’s Religious Freedom Act bars enforcement of the Act’s non-sec-
tarian provision.

The Board is also bound by ORFA, which—Ilike its federal counterpart—*“operates as a
kind of super statute” and “displac[es] the normal operation of” and “supersede[s]” the Act.
Bostock v. Clayton Cnty., Georgia, 590 U.S. 644, 682 (2020); see also Beach v. Okla. Dep’t of
Pub. Safety, 2017 OK 40, 9 14, 398 P.3d 1, 6, n.20 (pointing to federal Religious Freedom
Restoration Act cases in interpreting ORFA). Because applying the Act’s non-sectarian provi-

sion to deny St. Isidore’s application would have violated ORFA, the Board’s refusal to do so
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was proper, and Plaintiffs’ Fourth Claim must be dismissed.

ORFA provides that “[n]Jo governmental entity shall substantially burden a person’s free
exercise of religion,” 51 O.S. § 253(A), unless the burden is “[e]ssential to further a compelling
governmental interest” and the “least restrictive means of furthering that compelling govern-
mental interest,” id. § 253(B). ORFA applies “even if the burden results from a rule of general
applicability.” Id. § 253(A). What’s more, after a recent amendment, ORFA further states that
“it shall be deemed a substantial burden to exclude any ... entity from participation in or receipt
of governmental funds, benefits, programs, or exemptions based solely on the religious char-
acter of the person or entity.” Okla. Religious Freedom Act, S.B. 404, 59th Leg., 1st Sess., § 1
(Okla. 2023) (codified at 51 O.S. § 253(D)) (emphasis added).!! The Board thus could not
burden St. Isidore’s religious exercise by excluding it from the State’s virtual charter school
program based on its religious character, unless the Board had a compelling interest in doing
so. But, as explained above, the Board had no compelling interest to reject St. Isidore, and

therefore properly refused to enforce the Act’s nonsectarian provision for this reason as well.
CONCLUSION

For these reasons, and the reasons set forth in the other defendants’ motions to dismiss,

the Amended Petition should be dismissed.

' Because St. Isidore’s contract “commence[s] on July 1, 2024,”Am. Pet., Ex. P, Cont., PE600, § 3.2,
this amendment, which took effect on November 1, 2023, applies. Even before this amendment, ORFA
would have triggered strict-scrutiny because the prior version excluded “the denial of government fund-
ing” from the “[g]ranting governmental funds” exception in 51 O.S. § 255(B), subjecting a funding
denial to strict-scrutiny.
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